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BEFORETHE ILLINOIS POLLUTION CONTROL BOARD ~

Midwest Generation EME, LLC ) SEP 2 1 2O~4
Petitioner -. - ) PCB 04-216 ~TAT~OF ‘LIIMOP

• ) Trade SecretAppe~IIUttOflControl ~
v. )

)
Illinois Environmental Protection Agency, ) -

Respondent )

MEMORANDUM IN OPPOSITION TO MIDWEST -

GENERATION’S MOTION FOR PARTIAL RECONSIDERATION OF
THE ILLINOIS POLLUTION CONTROL BOARD’S ORDEROF JUNE 17, 2004

- Preliminary Statement

RespondentIllinois EnvironmentalProtectionAgency(“EPA”) submitsthis

memorandumin oppositionto themotion by AppellantMidwest GenerationEME, LLC

(“Midwest Generation”)forreconsiderationof theportionoftheBoard’sorderrequiring

thatthehearingin this matterbeheldexclusivelyon theEPArecordpursuantto 35111.

Adm. Code105.214(a),requestingthat the issuesbereviewed4~novo.

Midwest Generation’srequestcontravenesnot onlytheBoard’sregulationsbut

morethanthreedecadesofconsistentBoardprecedentrequiringthathearingsbeheldon

theagencyrecord,to preserveIEPA’ properdecisionmakingrole andpreventforum

shopping. Nothingin Midwest Generation’smotionprovidesanycognizablebasisfor

suchwholesaleoverthrowofprecedent.While Midwest Generation,like all who come

beforeEPAandtheBoard,is clearlyentitledto dueprocess,thetypeandlevel of

processthatis dueis commensuratewith therightbeingprotected.’Here,theprocess

affordedby IEPAgaveMidwestGenerationampleopportunityto protectits rightsand

submitpertinentinformation. Indeed,nowherein its motion doesMidwest Generation

evenprovidea clueasto whatparticularextra-recordinformationit would like to now
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introduce,andwhysuchinformationcouldnot havebeenprovidedto EPA in the first

placebasedon thecleardelineationofrelevantissuesin :t11e regulationsgoverningtrade

secrets. • •

Point I

BOARD REGULATIONS AND PRECEDENT UNAMBIGUOUSLY
REQUIRE THAT HEARINGSBE HELD ON THE RECORD

TherelevantregulatoryprovisiongoverningBoardhearings,35 Ill. Adm. Code

105.214(a),expresslyprovides,

Thehearingwill bebasedexclusivelyontherecordbeforetheAgencyat
thetimethepermitordecisionwas issued,unlessthepartiesagreeto
supplementtherecordpursuantto 40(d)oftheAct. If anypartydesiresto
introduceevidencebeforetheBoardwith respectto anydisputedissueof
fact, theBoardwill conductaseparatehearingandreceiveevidencewith
respectto the issueof fact.

Thisprovisionexpresslyappliesto “any appealto theBoardoftheAgency’sfinal permit
• ‘

decisionsandotherfinal decisionsoftheAgency.” 35 Ill. Adm. Code.105.200.

Accordingly,theBoardheld in thechallengedorder,

Hearingswill bebasedexclusivelyon therecordbeforeEPA atthetime
it issuedits tradesecretdetermination.See35 Iii. Adrn. Code105.214(a).
Therefore,thoughtheBoardhearingaffordspetitionerthe opportunityto
challengeIEPA’ sreasonsfor denial, informationdevelopedafterEPA’s
decisiontypically is not admittedathearingorconsideredby theBoard.
SeeAlton PackagingCorp. v. PCB, 162 Iii. App. 3d 731, 738, 516N.E.2d
275,280 (

5
th Dist. 1987); CommunityLandfill Co. & City ofMorris v.

[EPA,PCB01-170(Dec.6,2001),aff’d subnom.331111.App. 3d 1056,
772 N.E.2d231 (3d Dist. 2002). • •

BoardOrder,PCB04-185 (May6, 2004).

Notwithstandingtheunambiguousnatureoftheapplicableregulationandthe

precedentcitedby theBoard,Midwest Generationattemptsto createroomto

accommodateits unusualrequestby arguingthatneithertheregulationnortheprecedent
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aredefinitive statementson thematter. It arguesthatthe secondsentenceofthe

regulationshouldeffectivelybe readto cancelout thefirst; thatthelackofanexpress

statutoryprovisionapplicableherein additionto theregulationdiminishestheforceof

theregulation;andthatthecasescited by theBoarddo not actuallysupportthe

requirementthathearingsbeheldon theagencyrecord. Midwest GenerationBrief at6-

7.

Noneof theseargumentswithstandscrutiny. With respectto Midwest

Generation’sreadingoftheregulation,its argumentwasexpresslyraisedanddismissed

in oneofthematterscitedby theBoard,CommunityLandfill — indeed,by thesame

hearingofficerpresidinghere,BradHalloran. In CommunityLandfill, thepetitionerhad

arguedbeforethehearingofficer, asMidwest Generationdoeshere,thatthe second

sentenceof § 105.214(a)— “If anypartydesiresto introduceevidencebeforetheBoard

with respectto anydisputedissueof fact, theBoardwill conducta separatehearingand

receiveevidencewith respectto the issueof fact” — shouldbereadto allow it to

introducenon-recordevidenceinto theproceeding,notwithstandingthefirst sentence

requiringhearingsto beheldon therecord.HearingOfficerHalloranheld,consistently

with basicprinciplesofinterpretation,thatratherthannegatingthefirst sentence,the

secondsentenceshouldbe readasmodifying only theclausein thefirst sentence

regardingagreementsunder40(d)(which doesnot applyhere)to supplementtherecord—

j~,suchthattheseparatehearingis allowedonly to addressevidencebroughtinto the

proceedingthroughsuch40(d)agreements.~ CommunityLandfill, PCB 01-170,

TranscriptVolume 1 at233-37andDecember6, 2001Order.
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• Regardingtherelationshipbetweenthestatuteandtheregulations,Midwest

Generationappearsto suggestthattheregulationlacksforceasit appliesto proceedings

suchasthis one— essentiallyimplying thatinclusionofsuchproceedingsin theon-the-

recordrequirementwaslessthanintentionalandwell thoughtout. SeeMidwest

Generationbriefat 6. However,this assertionis beliedby thefact thattheapplicable

regulations,whichhavesincebeenamended,previouslyprovidedexpresslyfor a4~novo

•hearingusingnon-recordevidencein certaincircumstances.Seeformersection

105.103(b)(8))Clearly, theBoardis cognizantof how to craft regulationscalling for de

novoproceedingswhenit so chooses,andit chosenot to do sohere.

As to thequestionofwhetherthecasescitedby theBoardsupporttheboard’s

ruling, nothingin theBoard’sdecisionin CommunityLandfill suggestsanentitlementto

• a4~novo hearing.2 Thatcaseinvolved aspecific typeofprocedurebelowthat is unique

to permit proceedings(a“Wells letter”), whichpromptedtheBoardto makeavery

Thatsectionappliedonly to NPDESpermitappeals,andprovidedin its entirety(emphasisadded),

The hearingsbeforethe Boardshall extendto all questionsof law andfactpresentedby
theentirerecord.TheAgency’sfindingsandconclusionsonquestionsof factshallbe
primafacietrue andcorrect.If theAgency’sconclusionsof fact aredisputedby theparty
or if issuesof factareraisedin thereviewproceeding,theBoardmaymakeits own
detetininationof factbasedontherecord. If anypartydesiresto introduceevidence
beforetheBoardwithrespectto anydisputedissueof fact, theBoardshallconducta de
novohearingandreceiveevidencewith respecttosuchissueoffact.

Eventhis expressdenovoprovisionwasconstruednarrowlywhenit was ineffectin ordernotto distortthe
respectiverolesof theboardandtheagencyas definedin thestatute.TheBoardheldinDeanFoodsv.
~ PCB 81-151 (August22, 1984),quotingOlin Corp.v. IEPA, PCB80-126(February17, 1982),

The hearingdenovo provisionsmustbeconstruednarrowly; otherwisepermitapplicants
will betemptedto withhold factsatthe Agencylevel inhopesof amorefriendly
receptionbeforetheBoard. This wouldencourageappealsandwould placetheBoardin
a positionof beingthefirst agencyto evaluatethe factual submissions.Thiswould
distortthesepatationof functions in theAct.

2 MidwestGeneration’scitation to the ‘appellatecourtdecisionin CommunityLandfill is entirelybesidethe

point. MidwestGenerationbrief at8. TheAppellatecourtaffirmedonthegroundthat jt.lackedsufficient
informationto determinewhethertheparticulardocumentthatappellantswanted-consideredby theBoard
hadin factbeen,partofthe agencyrecord. 331 Ill.App.3d at 1063. ,
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narrowallowancefor certainsupplementalwitnesstestimonythat hadbeenpresentedat

thehearing.Nothingin that decisionsuggeststhatawide-open4~novo hearingwas

evenconsidered,muchlessconsideredappropriate.3 -

Evenmoreimportantly,thepurported“dicta” containedin theBoard’sother

citation, Alton PackagingCorp.,bothdirectly andindirectlyreferencesalong and

consistentline ofcourtandBoarddecisions,datingbackto 1972,expresslyholdingthat

hearingsmustbeconductedsolelyon the agencyrecord. 162 Ill. App. 3d at 738, citing

[EPA v. PCB andAlbum, Inc., 118 Ill.App.3d 772, 780-81(1983),citing Soil

EnrichmentMaterialsCorp. v. EnvironmentalProtectionAgency(1972),5 Ill.P.C~B.Op.

715 and PeabodyCoalCo. v. EnvironmentalProtectionAgency(1979),35 Ill.P.C.B.Op.

380. ~, ~ PrairieRiversNetworkv. IEPAandBlackBeautyCoalCo., PCB01-112

(August9, 2001)(citing numerousauthorities);CountyofLaSallev. EPA, PCB 8 1-10

(March4, 1982);Amax CoalCo. v. [EPA, PCB80-63,-64 (December19, 1980);

EnvironmentalSiteDevelopers,Inc. v. JEPA,PCB80-15 (June12, 1980). Clearly, the

authoritysupportingtheBoard’sruling requiringan on-the-recordhearingis

overwhelming;andthe authoritysupportingMidwest Generation’spropositionthatthere

is ambiguityon this pointis essentiallynil.

• ‘ Point II

• THE REQUIREMENTS OF DUE PROCESSARE
SATISFIED BY THE PROCEDURES MANDATED BY

THE BOARD’S ORDERAND SUPPORTING PRECEDENT

~Notwithstandingother representationsby MidwestGeneration,theBoard’sdecisioninEnvironmental
SiteDevelopers,Inc. v. EPA, PCB 80-15(June12, 1980) is alsonotto the contrary. In thatcase,theBoard
stronglyreaffirmedthat the issuein anappealto the Board“is whethertheAgencyerredandnotwhether
newmaterialwhichwasnotbeforethe AgencypersuadestheBoardthata permitshouldbegranted.” It
allowedin testimonybeforetheBoardonly to “verify thefactsofhis applicationas submittedto the

•Agency.” , • •
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• • • • MidwestGeneratiOn’sargumentthatthe long-standinghearingprocedures

codified in theregulationsandrecogmzedin theBoard’sorderdepriveit ofdueprocess

is withoutbasis. Although, asMidwest Generationst’ates,proceduralrulesarenot finally

definitiveofdueprocessrequirements,suchrules“are ausefulreferencebecausethey

- , representstandardsthatthe GeneralAssemblyandtheDepartmentconcludedwere

sufficient” Lyon v DepartmentofChildrenandFamily Services,209 Ill 2d 264 (2004)

Here,Midwest Generationhadampleopportunityto makeits viewsknownto

[EPA, anddid so Thelimited basisfor atradesecretclaim is unambiguouslylaid out in

thestatuteandregulations.~ 415 ILCS3/490;35,111.Adm. Code130.208. Under

• • theseprovisions,atradesecretclaimantmustprove(i) that the articlehasnotbeen

publishedor disseminatedor otherwisebecomeamatterof generalpublic knowledge,

- • ~ and(ii) that it hascompetitivevalue. Thestatutealsoexemptsfrom tradesecret

protectionall “emissiondata”asexpresslydefinedunderCleanAir Act § 114, 42 U S C

• 7414 andassociatedregulations.See415 ILCS 5/7, 40 C.F.R.2.301(a~(2)(i)~B),35 Ill.

Adm. Code130.110. Underthe applicableregulations,atradesecretclaimantmay

•presentthebasisfor its claim in a Statementof Justification,providedeither attheoutset

or in responseto arequestfrom theagency.,35 Ill. Adm. Code130.200et~ci~

MidwestGenerationsubmittedinformationin its StatementofJustification

pertinentto bo,thstatutoryprongsofthe,tradesecretdefinition— i.e., public availability

andcompetitivevalue. EPA’ ssubsequentdenialoftradesecretprotectionwas grounded

• •‘ specificallyin thesetwo prongs. Midwest Generationnowherestateseitherwhat specific

additionalinformationregardingtheseprongsit wouldhavesubmitteduponlearningof

IEPA’s unsurpnsingrelianceuponthem,norwhy it couldnothavesubmittedthat
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informationbeforereceivingthedenial.

EPA’s denialofprotectionwasbasedadditionallyin thestatusof thedocuments

as§ 114 emissiondata. Midwest Generationstatesin its briefthatit “thoughtit obvious”

thatthe informationin questiondoesnot constituteemissiondata. Midwest Generation

briefat 6. However,thedefinitionscitedaboveoughtto havemadeobviousexaCtlythe

oppositeproposition: thatemissiondataincludesanydocumentscontaininginformation

necessaryto determinehowmuchaparticularfacilitywas“authorizedto emit” — i.e., that

woulddeterminewhetherthefacility’s emissionsconstituteaviolation ofthe CleanAir

Act.4 Here,asMidwest Generationis well aware,theUnitedStatesEnvironmental

ProtectionAgency(“USEPA”) informationrequests,theresponsesto which arethe

subjectofthis proceeding,wereall directedspecificallytowarddeterminingwhetherits

facilities were,emittingpollutantsin violation oftheCleanAir Act New SourceReview

standards,whichrequireheightenedpollutioncontrols in connectionwith certaintypesof

non-routinemodificationsthathavetheeffectofincreasingemissions.5 Theinformation

thatMidwest Generationseeksto protectincludes,amongotherthings,a list ofcapital

“40 C.F.R.2.301(a)(2)(i)(B),promulgatedpursuantto § 114,includesin the definitionof emissiondata
“Information necessaryto determinetheidentity, amount,frequency,concentration,or othercharacteristics
(to theextentrelatedto air quality) oftheemissionswhich,underanapplicablestandardor limitation, the
sourcewasauthorizedto emit (including,to theextentnecessaryfor suchpurposes,a descriptionof the
manneror rateof operationof thesource).” TheIllinois definitionat 35 Ill. Adntin. Code. 130.110is
substantiallythesame. • • • ‘

~TheNewSourceReviewprovisionsof the CleanAir Act defineaplantmodificationthat triggers
heightenedpollutioncontrolstandardsasfollows:

The term“modification” meansanyphysicalchangein, or changein themethodof
operationof, a stationarysourcewhichincreasestheamountof anyair pollutantemitted
by suchsourceor which resultsin theemissionof anypollutantnotpreviouslyemitted.”

CleanAir Act § 11 l(a)(4), 42 U.S.C.7411(a)(4). In the § 114 informationrequest,USEPAsought
informationconcerning,inter alia,capitalprojectsundertakenatMidwest Generationfacilities (someof
which may constitute§ 111(a)(4)modifications)andnetgeneration,coalheatcontent,andnetheatratefor
eachplant,,which is necessaryfor a determinationofwhetheremissionshaveincreased.

7



projectsatMidwest Generationfacilities’ (thecontinuingpropertyrecord,or“CPR”),

includingmodificationsto thosefacilities ThatMidwest Generationmaynothaveput

two andtwo togetherto recognizethat connectionis not aproblemofdueprocess.6

Where,ashere,anagencyhasprovidedaproceduralopportunityto submit

informationin connectionwith a decision,dueprocessdoesnot requirein every

circumstancethatahearingbeprovidedwith afull panoplyofproceduralrights Onthe

contrary,asobservedby theIllinois SupremeCourtin Lyon, “whatdueprocessentailsis

aflexibleconceptin thatnot all situationscalling for proceduralsafeguardscall for the

damekind ofprocedure.” 209.lll.2d at272 (citing variousUnited StatesSupremeCourt

decisions) Clearlytherearecircumstances— ~g, criminalproceedings,license

deprivations,etc.— whereeveryavailableproceduralright mustbein placeandadhered

to rigOrously,includingtheright tO cross-examineandrebutunfavorabletestimony. But

the~Boardhasappropriatelydeterminedthat, in atrade‘secretmatter,the Statementof

Justificationprocessoutlinedin theregulationsat 35 Ill. Adrn. Code130.200ç~~q. is

sufficient to protcctthe interestoftradesecretclaimants.

• , , , ‘, , Conclusion

• - Fortheforegoingreasons,EPArespectfullyrequeststhatMidwest Generation’s

•requestfor reconsiderationoftheBoard’sOrderandreviewof this matter4~novo be

denied. , , , ,

Dated: Chicago,Illinois ,

September21, 2004 ,

Respectfullysubmitted,

6 In anyevent,given thatthequestionofwhetherinformationconstitutes“emissiondata” accordingto the

CleanAir Act definitionis essentiallya legalone,it is tinlikely thatMidwestGenera~tionwouldhavehad
anypertinentfactualinformationto submit. ‘ ‘ ,
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LISA MADIGAN, AttorneyGeneralof the
StateofIllinois

MATTHEW DUNN, Chief,Environmental
•Enforcement!
AsbestosLitigation Division

BY

Ann~Alexander,AssistantAttorney
GeneralandEnvironmentalCounsel
PaulaBeckerWheeler,Assistant

AttorneyGeneral
188 WestRandolphStreet,Suite2001
Chicago,Illinois 60601
312-814-3772
312-814-2347(fax)
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

Midwest GenerationEME, LLC )
Petitioner ) PCB 04-216

• ) Trade SEI~IED’
) CLERK’S OFFICE

Illinois Environmental Protection Agency, ) , SEP 212004
Respondent ) • STATE OF ILLINOISPollution Control Board

CERTIFICATE OF SERVICE

I herebycertify thatI did on the
21

stDayofSeptember2004sendby First Class

Mail, with postagethereonfully paidanddepositedinto thepossessionoftheUnited

StatesPostalService,one(1) original andnine(9) copiesofthefollowing instruments

entitledNoticeofFiling andMemorandumin Oppositionto Midwest Generation’s

Motion forPartialReconsiderationoftheIllinois Pollution ControlBoard’sOrderof June

17, 2004,to

To: DorothyGunn,Clerk
Illinois PollutionControlBoard
100 WestRandolph
Suite11-500
Chicago,Illinois 60601

andatrueandcorrectcopyofthesameforegoinginstruments,by First ClassMail with

postagethereonfully paidanddepositedinto thepossessionoftheUnitedStatesPostal

Service,to:

SheldonA. Zabel KeithHarley
Mary A. Mullin AnniePike
AndrewN. Sawula ChicagoLegalClinic, Inc.
SchiffHardinLLP 205 WestMonroe,

4
th Floor

6600 SearsTower Chicago,Illinois 60606,
Chicago,Illinois 60606

Dated: Chicago,Illinois
September21, 2004



LISA MADIGAN, AttorneyGeneralofthe
StateofIllinois

MATTHEW DUNN, Chief,EnvironmentalEnforcement!
AsbestosLitigation Division

~ 7’: ,

BY: (~ ~

AnnAlexander,AssistantAttorneyGeneraland
EnvironmentalCounsel

188 WestRandolphStreet,Suite2000
PaulaBeckerWheeler,AssistantAttorneyGeneral
Chicago,Illinois 60601
312-814-3772 ,

312-814-2347(fax)




